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INSTRUKCJA DLA PRZEDSTAWICIELA POLSKI

na posiedzenie grupy roboczej Rady UE ds. Wymiany Informacji i Ochrony Danych (DAPIX)

27 marea 2013 r.

Instytucja wiod3ca: Ministerstwj Administracji i Cyfrxiacji

Instytucje wspólpracuj3ce: Generalny Inspektor ()chrony Danych Osobowych. Ministerstwo Gospodarki.

Ministerstwo Sprawiedliwości. Minisierstyo Spraw Wewnętrznych Ministerstwo Prac\ i Polit\ki

Spolecinei Ministerstwo Zdrowia. Glów ny Urząd Satysr\ Cm). Urząd Komunikacji Elektronicznej. Urząd

Ochrom Konkurencji i Konsumentów. Ministerstwo Finansów. Minisierstwo Kuhur\ i Dziedzictwa

Narodowego. Siale Przedstawicielstwo RP prz LI:. Ministerstwo Spraw Zagraniczinch. \aczelna Dyrekcja

Archiwów Państwow\ ch.

„ Informacje na temat przedstawicieli Polski na posiedzenie:

H
Imię i nazwisko/stanowisko: Agnieszka \\„awrzyk. Radca. Wxdzial Sprawiedliwość i SprawY

\kewnętrrne SP RP przy UE

Delegacja towarzysząca:

PORZĄDEK OBRAD

Approyal of the agenda

2. Ceneral Data Protection Regulation

„Main establishment” rule and consistency meehanism
7565/13 DATAPROTECT 32Ml fl MI 2l DRS 52 DAPIX 54 FREMP 30 COMIX 175

L
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3. Any otker business

Stanowisko Polski do zaprezentowania podczas posiedzenia:

Delegowany Rzeczpospolitej Polskiej ząjmie stanowisko do poszczególnych artykułów zgodnie z

uwagi przedslawionyrni poniżej.

Art. 4 (13) (obecnie pkt. 14) Rozporządzenia (bMain establishment”)
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• The culTent definition is oyerly complex and creatcs possibilities for companies that operale
in seyeral Member States to choose the Memher State in which main establishmenr will be
siluoted. i.e. c/e facto 10 choose superyisory authority (probably the weakest one or with linie
enforcement). Such a solution may resuk in Jorurn shopping.

• Under the current definition. the main establishment doesnt haye to be located in the
Member State where processing takes place — this is anothcr faetor which rnay stimulate
forum shopping.

• Ihe „main establishment” eriteria allow only for detcrmination of the superyisory auihoritics
that will be inyolyed. Please now that there is laek of criterion to address national applicahle
law (i.e. sectoral banking or healW rcgulations). Poland suggests inseiting an appropriate
dause to remoye uncertainty. Lob. opinia EDPS z dnia 7 marea 2013 r. flis not alwurs
clear what nom 11w Regulalion leayes for naliono! law. For instance, to iś”hat exlent arc
11w proyisions oj Chaplers II aud III exhanstiye aud to who! aten! arc proi”isions for
specf/k sectors aUowed? Pic EDPS rrcommends Mat t/z/s issue be exwnined more
carefżd/y, in order to dec/c/e whether there is a need for a furt/zer prrn”ision spec/ti/ng the
exten! to ub/c/z specific nwiona/ /cflYS arc a/ioued. u/rhout prejudice to rhe Regzi/ation . cis
uzentioned ahore. Dalej: Tiże EDPS ue/es furthennorc hiat Anicie 3 of r/ze Proposal on/v
pror/des Jor dciermination of rhe application o/ELI łan. The Proposal does tzolforesee any
cd/edo for naliono! applicable law issues. hi priuwipie, a regu/ation wozi/d make a
proiisio;i on national appłicable łait” useless. Howeyer. as highlig/zted in part 1J2.a. (iL
ilember Stares keep Uze possibiUfl” to adopl specfjic legislation on data prolection, in 11w
field oj emplormem or health for inslance. It is not c/car if auzd on what hasis a tiar/wiał
czmi secroral c/ata pmtection law or anoiher uzational lcnt” re/eyant hi t/żal conrext cotiłcł be
appl/cabłe beyond r/że borders oj/bat Member State.

• H is possihle for un entity to act as both a data controller and a data processor. Jn such cases
PL proposes to suhject such eiuity to ihe same rules as the processor as regards the
deflnition of main establishmen(.

• In liht ofthe aboye adoyting a sjpęr and uniform definition for both the controller aud
processor may be a beiter solution (for example the country wherc a giyen entiry is
reaistered) W św/er/e prnyi±s:eo, może zaproponować detin/cię siedziby w srandardoitnn
znaczeniu (zup, po prostu „locatioui of t/ze European headguaz”rers „7

Art. 51 Rozporządzenia (bCompetence)

• There is lack of criterion to address national applicable law. In situation where controller or
processor operates in more than one Member State, the superyisory authority may haye to
apply sectoral law of a Mcmber Staw other han (he law of the Member Staw ihe
supenisory authority is locawd in. (zob. uwagi do art. 4 (13) powyżej).
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Art. 55 Rozporządzenia (MntuaI assistance”)

• Role of thc lead authority should be scen as an exclusiye competence. Moreoyer. a lead
authority shall be supported by other superyisory authorities and shall haye measures to
elTectiyely dernand such support.

Art 73 Rozporządzenia (Right to lodge a complaint with a superyisory authority”)

• Article 73(2) allows data subjects to haye a judicial remedy in the country where they
reside. indepcndently of the competent supeiwisory authority. This solution rnight lead to
situations inyolying a coun i”rom one Member State, and a superyisory authority ofanother
Member State. This problem may be especially seyerc in areas coyercd by sectoral rules.
Poland feels this mechanism need further clarification in order to ayoid costiy proceedings
and disputes. It should be a rule that DPAs cooperate under Chapter VII Section I.

• Anicie 73(3) should be dclcted as it grants the right to lodge a complaint to body.
organisation or association which does not haye to proye any legal interest in the compiaint
procecdings. This proyision may be abused by yexatious organisations. set up specilically
to pursue such actions. possibly for gainful purposes..

Art. 74 Rozporządzenia (Right to a judicial remedy against a superyisory authorifl”)

• Anicie 74(4) is incoherent and runs against the proyisions of Chapter VII of the draft
regulation. On the one hand the drafl regulation places an obligation on superyisory
authorities to cooperate and, on the other hand, allows one authority (in a Member State
where the data subject has its habitual residence) to act against its counterpait in another
Member State. Poland is concerned with possible ramifications of such conflicts between
national DPAs.

Sporządziła: Aleksandra Musielak. DP MAiC (pr, \yykou.ystamu wkładu GUS oraz Departamentu Spoleczeństwa
Inforrnac}jnego) Michał Czerniaw ski. Aleksandra Chmielecka. WSE OSI MAiC

Akceptował: Maciej Groń. Dyrekior Dcpartarnemu Społeczeństwa Mormac”t”IR /
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